In Pursuit of Proactive Litigation Preparedness:
The dawn of the DISCOVERY-READY ENTERPRISE*"

This groundbreaking survey underscores the gap between
the high importance corporate and law firm attorneys
place on being prepared for discovery—while revealing
the actual state of discovery readiness, identifying
potential vulnerabilities and offering recommendations for
improvement. It defines a new, enlightened path toward
proactive, comprehensive preparation for discovery.
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Introduction

Almost anyone engaged in litigation today is aware of the surprises that the escalating
volume and complexity of electronic discovery can present. Every seasoned corporate
counsel and law firm attorney has heard a tale about eDiscovery that has gone badly, with
a disastrous impact. This can make attorneys feel as if they’ve been operating in the dark.

Although there is growing understanding of the need for enterprise discovery-readiness,
today’s eDiscovery and records governance efforts are largely reactive and limited in
scope. As a result, there is a notable gap between what an organization critically needs to
manage its business for discovery and what is actually being done. Underlying this lack
of preparedness, we sense a curious “Russian roulette” type of risk taking. Considering
over 90 percent of business documents today are created and stored electronically, and
60 to 70 percent of corporate data reside in emails or are attached to emails,' a far more
judicious management of enterprise records might be expected. The potential cost of
inaction is measured in millions of dollars.

Amendments to the Federal Rules of Civil Procedure (FRCP) have added new challenges
to litigation readiness. The changes bring eDiscovery to the forefront of the process and
make proactive, unified management of records and discovery more vital than ever.

This report summarizes what was learned, from a survey of legal professionals highly
experienced in eDiscovery and records management, about the current challenges, risks
and costs. It defines a new path toward proactive preparation for discovery. It suggests
adopting new processes, technologies and services. And it establishes the framework to
more effectively control the time, costs and risks associated with eDiscovery.

The national online survey of corporate counsel, law firm attorneys and litigation support
personnel was conducted in March-April 2007. The majority of participants are aware
that continued inaction can seriously compromise corporate governance.

The Respondents

A total of 101 surveys were completed by legal professionals highly experienced in legal discovery and records
management. The group of respondents consisted of 42 percent corporate counsel and legal department staff and
58 percent law firm attorneys and litigation support staff. Respondents were guaranteed absolute confidentiality.

Among the corporate respondents, 24% have annual sales revenue of $1 billion or more; 30% have annual revenue
of $500 million or more. A cross-section of industries is represented including financial services, healthcare/

pharmaceuticals, technology, manufacturing, business services, entertainment, education and government. Among
law firm respondents, 50% have 101 or more attorneys in their firm; 25% work at firms with more than 500 attorneys.

'National Law Journal, July 17, 2006.
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Executive Summary

A majority of both corporate counsel and law firm professionals strongly agree that

being prepared for legal discovery has important business benefits such as minimizing
business disruption and controlling costs. Yet months after the new U.S. eDiscovery rules
took effect, only 10% of in-house counsels consider their company very well prepared

to comply with a discovery request for electronic and paper documents. More than half
(55%) consider their company not well prepared. A majority strongly agree that having

a records management program provides essential benefits, yet most of their companies
do not have a fully-implemented program. Of those with records programs, most lack
effective policies and procedures for electronically stored information (ESI).

These are just a few of the key findings revealed in a new study by the CaseData division
of Océ Business Services. The survey examines the critical steps legal professionals
believe are necessary to deal with the surge in eDiscovery, and finds that the majority of
businesses are ill-prepared to handle discovery requests.

The survey reveals the emergence of a major trend—an awakening. Senior counsels in
many organizations are becoming more involved in discovery and seek better solutions
to deal with the growing volume of data, costs and risks. They state ambitious goals

that require fresh methods. As a result, legal departments will be taking a more hands-
on approach to litigation management, particularly when it comes to ESI and records
management programs. Best practices businesses seek to move beyond mere compliance,
a tenuous position. They aim to adopt a repeatable discovery process, technologies and
services that will work for regulatory requests and internal investigations as well as
litigation. Corporate counsels and law firms understand that business process outsourcing
is one of the components of an effective approach. The majority are considering a mix of
internal and external expertise and service providers for their organizations.

Corporate and law firm attorneys strongly agreed on five factors that are important to
effectively comply with a discovery request:

Having a functioning eDiscovery response strategy in place
Having a well-planned and complete records management program in place
Knowing the IT structure of your company/client

¢ Consistency in implementing discovery practices

Having a legal hold system in place
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KEY FINDINGS: NINE IMPEDIMENTS TO
PROACTIVE CORPORATE DISCOVERY GOVERNANCE

1. The “We are unaccountably unprepared” effect

KEY FINDING:

A majority of corporate counsels, 55%), say that their company is not well prepared to
comply with a legal discovery request. This condition holds true regardless of company
size. Only 10% consider their company very well prepared.

The honesty and unison of their response appears to lend voice to a call for assistance.

How prepared is your company to comply with a legal discovery
request involving electronic and paper documents?
45—

30—

Percent

15—

1 2 3 4 5
KEY:
All Enterprises
Mid to Large Enterprises ($101 M+ revenue)
Small Businesses ($100 M or less revenue)

(1 = Not Well; 5 = Very Well)

1 2 3 4 5
All Enterprises 24% 31% 14% 21% 10%
Mid to Large Enterprises 16% 37% 11% 32% 5%
Small Business 30% 26% 17% 13% 13%

Percentages may not add to 100 due to rounding.
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2. The “We are confused” effect

KEY FINDING:
Only 10% of corporate counsels say that they understand very well the changes to the

Federal Rules of Civil Procedure. 33% frankly state they do not understand the changes
very well. Even corporate counsels at mid to large enterprises are confused.

How fully do you understand the 2006 electronic discovery

amendments to the Federal Rules of Civil Procedure?
60—

45—

30—

Percent

15—

1 2 3 4 5
KEY:
All Enterprises
Mid to Large Enterprises ($101 M+ revenue)
Small Businesses ($100 M or less revenue)

(1 = Not Well; 5 = Very Well)

1 2 3 4 5
All Enterprises 26% 7% 36% 21% 10%
Mid to Large Enterprises 11% 5% 53% 21% 11%
Small Businesses 39% 9% 22% 22% 9%

Percentages may not add to 100 due to rounding.

© 2007 Océ



3. The “Let us first control our costs” concern
KEY FINDING:

Escalating costs are driving enterprises to seek a variety of ways to manage discovery.
These must demonstrate scalability and cost efficiency. Such options generally include the
consideration of business process outsourcing of selected services and technology.

57% of corporate counsels believe their annual discovery costs will increase in the next
year. 36% think costs will remain unchanged. 7% believe costs will decline. Large
enterprises are particularly wary of escalating discovery costs. 40% expect to see costs rise
by 10%-25% within a year. 20% are prepared for an increase of more than 25%.

Which of the following best estimates your company’s annual
discovery expense trend (electronic and paper) over the next year?

Increase by more than 25%

Increase by 10% to 25%

Increase by 5% to 10%

Increase by 1% to 5%

Stay about the same

Decrease

KEY:
All Enterprises

N N N N N N N N N

Large Enterprises 0 5 10 15 20 25 30 35 40
Percent
All Enterprises Large Enterprises
Increase by more than 25% 7% 20%
Increase by 10% to 25% 14% 20%
Increase by 5% to 10% 12% 0%
Increase by 1% to 5% 24% 30%
Stay about the same 36% 20%
Decrease 7% 10%
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4. The “Inner resource vs. outsource” predicament
KEY FINDING:

Enterprises and law firms understand that business process outsourcing is one of
the components of an effective approach to conducting eDiscovery. The majority of
organizations say they are establishing a mix of internal and external expertise.

The prevalent law firm practice in managing client eDiscovery data is through a
combination of corporate applications and outsourced processing services. Corporate
counsels recognize the value of outsourcing certain processes and technologies associated
with discovery to a neutral third party with specialized expertise.

Law firms and enterprises have five most commonly outsourced discovery activities:
computer forensics, processing ESI, imaging/OCR, coding and database hosting.

In your view, which of the following approaches to electronic
discovery is most effective for our organization?

Use our law firm’s/client’s preferred
eDiscovery service provider

Establish a relationship with several preferred
eDiscovery service providers and select the
one most appropriate for a project

Establish some internal eDiscovery
expertise and external expertise with
one or more service providers

Establish eDiscovery expertise
exclusively within our organization

Implement a contract with one
eDiscovery service provider

KEY: [ [ [ [ [ [ \
All Enterprises 0 10 20 30 40 50 60
All Law Firms Percent
All Enterprises All Law Firms
Response % Response %
Use our law firm’s/client’s preferred eDiscovery service provider 5% 12%
Establish a relationship with several preferred eDiscovery service
providers and select the one most appropriate for a project 7% 31%
Establish some internal eDiscovery expertise and
external expertise with one or more service providers 60% 44%
Establish eDiscovery expertise exclusively within our organization 24% 8%
Implement a contract with one eDiscovery service provider 5% 5%
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5. The “We agree we must be more committed” deflection

KEY FINDING:

A clear majority of enterprises highly agree that having a records management program
provides essential business benefits. These benefits include reduced discovery costs and
risks in the form of penalties, sanctions and damage to corporate reputation.

How much do you agree with the following statements about the

benefits of a records management program?

Reduce litigation costs

Help reduce the amount of documents
and ESI subject to discovery

Help locate responsive
materials more quickly

Lessen risk in the form of penalties,
sanctions, damage to reputation, etc.

Facilitate implementing
the duty to preserve

N N N N N

KEY: 0 10 20 30 40

N N \

50 60 70 80

Percent Very High or High Agreement

All Enterprises

Having a records management program can:
Reduce litigation costs
Help reduce the amount of documents and ESI subject to discovery

Help locate responsive materials more quickly

Lessen risk in the form of penalties, sanctions, damage to reputation, etc.

Facilitate implementing the duty to preserve

Very High or
High Agreement

54%
62%
71%
73%
79%
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6. The “We have every intention” declaration
KEY FINDING:

The success of a company’s eDiscovery strategy hinges on the strength and effectiveness
of its records management. Yet the survey reveals that while most companies recognize
the benefits, and are full of good intentions, over half have not fully implemented records
programs. This situation is typical for large enterprises as well as smaller ones. 50% of
large enterprises do not have a fully implemented program to manage records.

Companies that do have fully implemented records programs say they are largely
unprepared to manage electronically stored information (ESI). Just 8% say their program
addresses ESI very well. Thus, 92% of the surveyed companies with records programs are
vulnerable when it comes to ESI and preparedness for discovery.

Does your organization have a fully implemented records
management program?
All Enterprises

Responses %

Large Enterprises ($1 B+)
Responses %

0 10 20 30 40 50 60 70 80 90 100
KEY:
Yes

If you answered yes, how well does your organization’s records
management program address electronically stored information (ESI)?

45—
30—
s
g
b4
15—
0 —
1 2 3 4 5
KEY: (1 = Not Well; 5 = Very Well)
All Enterprises
Mid to Large Enterprises ($101 M+ revenue)
1 2 3 4 5
All Enterprises 23% 8% 35% 27% 8%
Mid to Large Enterprises 21% 5% 26% 26% 0%

For both charts, percentages may not add to 100 due to no answer.
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7. The “Records management is important, soon” conundrum
KEY FINDING:

Effective records management is central to discovery readiness, corporate counsels and
their law firms both agree. Unfortunately, while they agree on its importance, in practice
they do a less effective job of managing business records.

Among the 55% subset of all surveyed companies that lack a fully implemented records
management program, 56% of the corporate counsels say their company intends to
start one either within six months or in 2008. 26% say that there are no plans for their
organization to introduce a program, and 17% don’t know.

Since there is a high level of understanding of the benefits of having a records program,
what accounts for this inaction?

If you answered no to whether your company has a fully implemented records
management program, when does your organization plan to implement one?

30—
20—
H]
8
@
-8
10—
Og
Within In 2008 Organization Do not
six months has no plans know
Response %
Within six months 26%
In 2008 30%
Organization has no plans 26%
Do not know 17%

Percentages may not add to 100 due to rounding.

KEY:
The subset of All Enterprises without a records program

© 2007 Océ

11



8. The “We can assure you, we fully understand” delay
KEY FINDING:

The majority of corporate counsels surveyed highly agree that being proactively prepared
for eDiscovery has critical business benefits.

Very High or
Being proactively prepared: High Agreement
Reduces the risks associated with discovery 67%
Shortens time necessary to produce documents 66%
Reduces the cost of discovery 64%
Minimizes potential business disruption 61%

Both corporate counsel and law firm attorneys have a good general understanding of
what it takes to respond effectively within this proactive framework.

In responding to a discovery request, how important are the following?

Having a functioning eDiscovery
response strategy in place

Having a well-planned and complete
records management program in place

Knowing the IT structure
of your company/client

Consistency in implementing
discovery practices

Having a legal hold system in place

0 10 20 30 40 50 60 70 80 90

KEY: Percent Very High or High Agreement

% Corporate Counsels
W Law Firms
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9. The “Just give us twelve months” final plea

KEY FINDING:

All of the companies have ambitious goals to become better prepared to comply with a
discovery request. Key organizational goals over the next twelve months include shifting
to a unified approach to discovery readiness, becoming proactive, better integration and

investing in policy and technology infrastructure.

What are your organization’s goals within the next year to be prepared
to comply with an eDiscovery request? (check all that apply)

Unified methodology that recognizes records
management, Compliance and electronic and
paper-based discovery as interdependent processes

Proactive approach to managing all forms of
corporate records for compliance and discovery

Effective integration and coordination of the people,
processes and technologies associated with discovery

Investing in infrastructure technologies
and techniques such as online review, records
policy, and automation and control systems

0 10 20 30 40
KEY: Percent Agree
All Enterprises

Unified methodology that recognizes records management, Compliance
and electronic and paper-based discovery as interdependent processes

Proactive approach to managing all forms of corporate records
for compliance and discovery

Effective integration and coordination of the people, processes and
technologies associated with discovery

Investing in infrastructure technologies and techniques such as
online review, records policy, and automation and control systems

Agree

62%

62%

24%

45%

50 60 70
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ATTAINING PROACTIVE LITIGATION PREPAREDNESS:
FORMATION OF A UNIFIED eDISCOVERY PLATFORM®"

There is general consensus that today’s eDiscovery and records governance efforts are
largely reactive and limited in scope. As a result, there is a wide gap between what an
organization requires to manage its business for discovery and what is now being done.
We contend that sound preparation in anticipation of these demands, and an ongoing
mindset of preparedness, is crucial. Most enterprises report they have set aggressive near-
term goals to advance them toward proactive, managed discovery. The question is, how
to close the gap between intent and action?

We believe enterprises will be under growing scrutiny and pressure to effectively manage
retention and disposition of all forms of corporate records for compliance and discovery.
We foresee consequent action by companies to better manage electronic documents

and be ready for eDiscovery. Any enterprise that is not taking timely, effective action to
reduce exposure and gain better control of its ESI will fall behind evolving best practices.
We see a unified, proactive approach to discovery and records management as no longer
an option, but a business-critical element of unimpeachable corporate governance.

We suggest that eDiscovery compliance and records management are ultimately
benchmarks of effective corporate governance and that further delay, compromise or
inattentiveness could damage an organization’s reputation. We believe that enterprises
will be measured in this competency as they are on business performance. Accountability
will reside at C-level.

Proactive management of discovery includes adopting new policies, processes and
technology. A documented, systematic and enforced records retention policy across all
media, upheld by rules-based storage management and within an integrated platform for
ES], is a solid foundation. Archives in a central repository manage records throughout
the full lifecycle. For ongoing records management, search, retrieval, production and to
apply litigation holds, corporate counsels will need to coordinate internal and external
resources, including I'T and skilled business process outsourcing partners.

The amended Federal Rules of Civil Procedure increase the urgency to act now. The
changes mandate early discussion of eDiscovery issues and compel parties to produce an
eDiscovery plan within 99 days of a lawsuit being filed. Since disputes rarely settle that
quickly, companies must develop an eDiscovery plan for every matter. This will result in
a significant increase in eDiscovery costs and workload. Corporate counsels must ensure
that their firm properly manages ESI. It becomes imperative to interact closely with IT in
order to understand precisely where and how ESI exists inside their company.
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A further threat materializes from compliance. Regulators, investors, shareholders, clients
and employees press for improved accountability, auditing and control of data, processes
and reporting. Without proactive preparation, it is nearly impossible for a best practices
business to effectively deal with the growing tide of eDiscovery issues.

Cost-Efficient, Comprehensive and Leading-Edge

To provide a comprehensive and forward-thinking solution, Océ Business Services and
its CaseData division have developed the Unified eDiscovery Platform. Its structured,
flexible services and technology encompass the four strategic, interdependent business
processes of records management, eDiscovery, paper discovery and compliance. The
Unified eDiscovery Platform of services enables clients to effectively manage retention,
archiving and disposition of all forms of corporate records for discovery and compliance.
This integrated approach extends enterprise readiness for electronic and paper discovery.

Océ Business Services and its CaseData division can enable unified, streamlined
management and control of your organization’s records and discovery processes to
reduce costs, improve efficiency and mitigate risk. Our comprehensive on-site and offsite
document process management services, advanced technology and process expertise
span the lifecycle of a document. The knowledge, control and reduced complexity that

a Unified eDiscovery Platform provides will advance an organization toward becoming
what Océ Business Services calls a “Discovery-Ready Enterprise.”
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THE DISCOVERY-READY ENTERPRISE DEFINED

Organizations become Discovery-Ready by shifting from a largely reactive response to
taking action to achieve and sustain superior improvements in discovery preparedness
and processes. To accomplish this, they implement unified systems, policies and
programs to manage records, discovery and compliance. As a result, they significantly
reduce costs, save time, mitigate risk, protect corporate reputation and improve their
ability to work with regulators, auditors and courts.

METHODOLOGY A unified approach that recognizes the interconnectivity of records,
paper and electronic discovery and compliance processes

EXECUTION Proactive, systematic management of records retention, archiving
and disposition and repeatable discovery processes

INTEGRATION Effective integration and coordination of people, processes and
technologies to enable enterprise readiness

INFRASTRUCTURE Investing in technologies and techniques that save time and effort,
reduce costs and risk and increase effectiveness

CaseData Division of Océ Business Services

| Unified eDiscovery Platform

Records A Paper
Management Discovery,

Compliance

| Lean Six Sigma and ISO Application
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THE UNIMPEDED ROAD TO

THE DISCOVERY-READY ENTERPRISE

Océ Business Services

ADVANCING DOCUMENT PROCESS MANAGEMENT
TO A HIGHER LEVEL




Advancing document process management to a higher level

Océ Business Services is one of the world’s leading providers of document process management
services and technology to law firms, corporations and the public sector. Its spectrum of managed
solutions spans the document lifecycle. These include print/copy, fleet, mail services, Six Sigma®
based performance management, records management and eDiscovery. CaseData is a division of
Océ Business Services and one of the most experienced providers of eDiscovery, paper discovery,
forensics and web-based review services for complex litigation and regulatory compliance matters.
Océ Business Services™ integrated capabilities allow it to serve enterprise-wide requirements with
advanced technology, people and processes. By enabling organizations to manage and control

document assets, Océ helps reduce costs, increase efficiency, mitigate risk and introduce innovation.

Océ Business Services

460 West 3 4th Street, New York, NY 10001
www.obs-innovation.com
us.obsinfo@oce.com

1-888-623-2668

Document Process Management
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